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BLAND'S CONSTITUTIONAL ARGUMENT IN "THE 
COLONEL DISMOUNTED," 1763. 

Colonel, said I, this is all Prejudice: You suffer your Pas- 
sion to make a Fool of you; his Reverence has given the strongest 
Proofs of true Patriotism ; he has delivered the Constitution from 
the basest Attempts to destroy it; he faces every Attack, en- 
counters every Danger, despises every Obloquy ; in short, he may 
say, with old Sissredi in the Play, 

* * * I have preferred my Duty, 
The Good and Safety of my Fellow Subjects, 
To all those Views that fire the selfish Race 
Of Men * * * 

since he has, with boldness, and, as he says, with Truth, justi- 
fied his Impeachment against the General Assemblies, who were 
attempting to overturn the Constitution, and to restrain the royal 
Prerogative, by passing Acts which interfered with Acts con- 
firmed by" his Majesty, without a suspending Clause. Now, 
Colonel, how can you exculpate the General Assemblies from this 
atrocious Crime? 

The Rector's Patriotism, answered the Colonel, is> as con- 
spicuous as his Modesty and Politeness ; but it is really Matter of 
Pleasantry, as this Thersites * said of the famous Petition, to hear 
him haranguing about the Constitution; which if he knows any 
Thing of, he does not care to make it Publick. The Constitu- 
tion cannot be destroyed, nor the Royal Prerogatives restrained, 
by any Act of the General Assembly. The King, as Sovereign, 
possesses an inherent Power in the Legislature of the Colony, and 
can give his Allowance or Disallowance to any Act passed by 

1 Thersites only clamour 'd in the Throng, 
Loquacious, Loud, and Turbulent of Tongue; 
Avfed by no Shame, by no Respect controul'd, 
In Scandal busy, in Reproaches bold: 
With witty Malace, studious to defame; 
Scorn all his Joy, and Laughter all his Aim. 

— Pope's Ihad. 
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them ; but as the Rector Boasts that I am not able to answer his 
Arguments upon this Head of Accusation, that I am gravelled, 
that he hath caught my Gentleman tripping lightly over marshy 
Ground, you must give me leave to examine into the power of 
the General Assembly to enact laws, which I believe will 
put an End to the Rector's Exultations ; and convince you it was 
contemptibleness, and not the weight of his Arguments that 
prevented my answering them in the Letter I thought proper to 
address to him. 

1 do not suppose, Sir, that you look upon the present Inhabi- 
tants of Virginia as a People conquered by the British Arms. If 
indeed we are to be considered only as the savage aborigines 
of this Part of America, we cannot pretend to the Rights 
of English Subjects ; but if we are Descendents of Englishmen, 
who by their own consent and at the expense of their own Blood 
and Treasure undertook to settle this new Region for the Bene- 
fit and Aggrandisement of the parent Kingdom, the native Privi- 
leges our Progenitors enjoyed must be derived to us from them, 
as they could not be forfeited by their Migration to America. 

One of the greatest Lawyers, and the greatest Philosopher 2 
of his Age, tells us "A Country gained by Conquest hath no Right 
to be governed by the English Laws ;" and another no less emi- 
nent Lawyer 3 says, "Where the Country of a Pagan or Infidel 
is conquered, there, ipso facto, the Laws of such Country are 
Abrogated." And from hence I suppose, it was that a learned 
and upright Judge 4 gave it as his Opinion "That Virginia is to 
be governed by such laws as the King pleases." But certainly 
this great Judge was not acquainted with Virginia; if he was, 
he never would have given an Opinion which, with Respect 
either to the original or present Inhabitants of this Country, 
must be erroneous. It must be erroneous with Respect to the 
original Inhabitants, because they were never fully conquered, 
but submitted to the English Government upon Terms of Peace 
and Friendship fixed and settled by Treaties ; and they now pos- 

2 Lord Chancellor Bacon. 

3 Lord Coke. 
*C. I. Holt.. 
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sess their native Laws and Customs, savage as they are, in as 
full an Extent as they did before the English settled upon this 
Continent. It must be erroneous with respect to the present 
Inhabitants, because, upon a Supposition that their Ancestors 
were Conquerors of this Country, they could not lose their native 
Privileges by their Conquests : They were as much Freemen, and 
had as good a Right to the Liberties of Englishmen, after their 
Conquest, as they had before; if they had not, few of them I 
believe would have been induced, by so inadequate a Reward, 
to endeavor an Extension of the English Dominions, and by 
making Conquests to become Slaves. 

Under an English Government all Men are born free, are only 
subject to Laws made with their own Consent, and cannot be 
deprived of the Benefit of these Laws without a transgression 
of them. To assert this is sufficient, to demonstrate it to an 
Englishman is useless: He not only knows, but, if I may use 
the Expression, feels it as a vital Principle in the Constitu- 
tion, which places him in a Situation without the reach of the 
highest executive Power in the State, if he lives in an Obedi- 
ence to its laws. 

If then the People of this Colony are free born, and have 
a Right to the Liberties and Privileges of English Subjects, they 
must necessarily have a legal Constitution, that is, a Legislature, 
composed, in Part, of the Representatives of the People, who 
may enact Laws for the internal Government of the Colony, 
and suitable to its various Circumstances and Occasions; and 
without such a Representative, I am bold enough to say, no law 
can be Made. 

By the Terms internal Government, it may be easily per- 
ceived that I exclude from the Legislature of the Colony all 
Power derogatory to their Dependence upon the Mother King- 
dom; for as we cannot lose the Rights of Englishmen by our 
Removal to this Continent, so neither can we withdraw our De- 
pendence without destroying the Constitution. In every Instance, 
therefore, of our external Government, we are, and must 
be subject to the authority of the British Parliament, but in 
no others ; for if the Parliament should impose laws upon us 
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merely relative to our internal Government, it deprives us, 
as far as those laws extend, of the most valuable Part of our 
Birthright as Englishmen, of being governed by laws made with 
our own Consent. As all Power, therefore, is excluded from 
the Colony of withdrawing its Dependence from the Mother 
Kingdom, so is all Power over the Colony excluded from the 
Mother Kingdom but such as respects its external Govern- 
ment. I do not deny but that the Parliament, as the stronger 
Power, can force any Laws it shall think fit upon us; but the 
Inquiry is not what it can do, but what Constitutional Right it 
has to do so: And if it has not any Constitutional Right, then 
any Tax respecting our internal Polity, which may here- 
after be imposed on us by Act of Parliament, is arbitrary, as de- 
priving us of our Rights, any may be opposed. But we have 
nothing of this Sort to fear from those Guardians of the Rights 
and Liberties of Mankind. 

But it may be objected, that this general Position excludes 
all the laws of England, so as that none of them are obliga- 
tory upon us in our internal Government. The Answer to 
this objection obvious : The common Law, being the common Con- 
sent of the People from time immemorial, and the "Birth-right of 
every Englishman, does follow him wherever he goes," and con- 
sequently must be the general Law by which the Colony is to 
be governed. So also the Statutes of England, in Force at the 
Time of our Separation having every Essential in their Institution 
to make them obligatory upon our Ancestors, that is, their Con- 
sent by their Representatives and having the same Sanction with 
the common Law, must have the same extensive Force, and bind 
us in the same Manner the common Law does ; if it was other- 
wise, it would involve this Contradiction that of two Laws made 
by the same Power one is coercive upon us when the other is 
not so, which is plainly absurd. 

From these principles, which I take to be incontrovertible, 
as they are deduced from the Nature of the English Constitu- 
tion, it is evident that the Legislature of the Colony have a Right 
to enact any Law they shall think necessary for their internal 
Government. 
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But lest these Principles, plain and evident as they are, should 
be controverted by the Rector, or some other of Sir Robert Fil- 
mer's Disciples who perhaps may assert that the King by his 
Prerogatives can establish any Form of Government he pleases 
in the Colony, I will examine the Power the General Assembly 
derives, by Grants, from the Crown, abstracted from the original 
Rights of the People. 

King James I. by his Charter, under the great Seal of Eng- 
land, granted the Dominion of Virginia to the Treasurer and 
Company of Adventurers, and gave them full Power and Au- 
thority to constitute a Form of Government in the Colony, as 
near as might be agreeable to the Government and Policy of 
England. Pursuant to this Power, the Treasurer and Company, 
by their Charter, established the Legislature in the Governour, 
Council, and Representatives of the People, to be called the 
General Assembly, with "free Power to treat, consult, and 
conclude, as well of all emergent Occasions concerning the pub- 
lick Weal of the Colony, and every Part thereof, as also to make, 
ordain, and enact, such general Laws and Orders for the Behoof 
of the Colony, and the good Government thereof, as shall from 
Time to Time appear necessary or requisite." 

The General Assemblies have continued to exercise this Legis- 
lative ower, from that Time. King James left them in the full 
Possession of this Power upon his dissolving the Company ; and 
King Charles I. in the Year 1634, by Order in his Privy Council, 
declared that "Interests which the Colony enjoyed while they 
were a Corporation should not be impeached, but that they should 
enjoy the same Privilege they did before recalling the Com- 
pany's Patent." And in the Year 1642, under his Sign Manual 
and Royal Signet, he "confirmed the Form of Government, de- 
clared that they should ever remain under the King's immediate 
Protection, and that the Form of Government should not be 
changed." 

After the Restoration, in the Year 1675, the General Assembly 
sent three Agents to England, to solicit a new Charter from the 
King Charles II. Their Petition upon this Occasion was re- 
ferred by the King's Order in his Privy Council the 23d of June, 
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to his Attorney and Solicitor General, who reported their Opin- 
ion to the Lords of the Committee for foreign Plantations, "That 
it would be for his Majesty's Service and for the Increase of 
the Trade and Growth of the! Plantation of Virginia, if his 
Majesty shall be graciously pleased to grant and confirm, under his 
great Seal, unto his Subjects in Virginia the Particulars follow- 
ing." And then they recite the several Heads of the General As- 
sembly's Petition, one of which was, that the Power and Authority 
of the General Assembly, consisting of the Governor, Council, and 
Burgesses, may be by his Majesty ratified and confirmed; but 
with this Proviso, "That his Majesty may, at his Pleasure, re- 
voke any Law made by them; and that no law so revoked 
shall, after such Revocation, and intimation thereof from 
hense (i. e. from England) be further used or observed." 

The Lords of the Committee for foreign Plantations presented 
this Report to his Majesty, in his Privy Council at Whitehall, on 
the 19th of November, 1675; which his Majesty approved and 
confirmed, and ordered a Bill to be prepared by the Attorney 
and Solicitor General for his Signature, in order to the passing 
Letter Patent "for the Settlement and Confirmation of all Things 
according to the said Report." 

A complete Charter was accordingly prepared, and received 
the King's Signature; but before ity came to the great Seal 
stopped in the Hanaper Office, upon receiving an Account of 
Bacon's Insurrection. 

But though the Charter did not pass the great Seal, King 
Charles II. from that Time, and his Successours ever since, have 
inserted the several Clauses of it relative to the Power of the 
General Assembly, in their Commissions to their Governours; 
who have full Power and Authority, by and with the Advice 
of the Council, to call General Assemblies, and by with the Ad- 
vice and Consent of the Council and Assembly, or the major 
part of them respectively, to make, constitute, and ordain Laws, 
Statutes, and Ordinances, for the publick Peace, welfare, and 
good government of the Colony, and the People and Inhabitants 
thereof;" Which Laws, Statutes, and Ordinances, of what Na- 
ture or Duration soever are to be, within three months, or sooner, 
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after making of them, transmitted unto the King, under the 
publick Seal of the Colony, for the royal Approbation or Disal- 
lowance and not approved, and so signified by the King under 
his Sign Manual, or by the Privy Council, unto the Governour, 
or Commander in Chief of the Colony for the Time being, then 
such and so many as shall be disallowed, and not approved, shall 
from thenceforth cease and determine, and be utterly void and 
of no Effect. 

From this short Review of our Constitution, it may be ob- 
served that the People have an original Right to a legal Govern- 
ment; that this Right has been confirmed to them by Charter; 
which establishes the General Assembly with a general Power 
"to make, ordain, and constitute Laws, Statutes, and Ordinances, 
for the publick Peace, welfare, and good Government of the 
Colony :" Which Power, by a constant and uninterrupted Usage 
and Custom, they have continued to exercise for more than one 
hundred and forty Years. And if what Lord Coke says, in Cal- 
vin's Case, is true, that "where the King by Charter, or Letters 
Patent, grants to a Country the Laws of England, or a Power 
to make Laws for themselves, he nor his Successours can alter 
or abrogate the same," we cannot be deprived of this Right, even 
upon the Rector's Principles of passive Obedience. 

But it may be asked if the King's Assent is not necessary to 
give Sanction to the Acts of the General Assembly? I answer, 
it is necessary. As Sovereign, no Law can be made without 
his Assent, but then it is not necessary that he should be present 
in his royal Person to give his Assent; this is plainly impos- 
sible : He therefore gives Power, by commission under his great 
Seal to his Governour, to give his Assent; which, to speak in 
the Language of the Law, is, in this Case, a teste meipso, 
and gives Life and Being to the Laws in the same Manner as 
if he was present in his royal Person. 

The King frequently gives his Assent to Acts of Parliament 
by Commission to Persons appointed for that Purpose; he does 
the same Thing, by his Commission to the Governour, who thereby 
becomes the King's Representative in his Legislative Character: 
So that the Governour's Assent, to Laws here, is in Effect, the 
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King's Assent. But as the King cannot be informed of the 
Nature of the Laws passed by his Commissioner, while under 
the Consideration of the General Assembly, he reserves to him- 
self a Power of abrogating them, not withstanding his Commis- 
sioners Assent ; and from the time of such abrogation and not 
before, they are to cease and determine. 

But Colonel, said I, notwithstanding you have deduced your 
History of the Constitution from the royal Grants, and the es- 
tablished Principles of the English Government, his Reverence 
is in the right: He relies upon the King's Instructions to the 
Governour, which ought not to be infringed, but must have the 
Force and Obligation of Laws upon us. 

1 have, replied the Colonel, a high Reverence for the Majesty 
of the King's Authority, and shall upon every Occasion yield 
a due Obedience to all its just Powers and Prerogatives; but 
Submission, even to the supreme Magistrate, is not the whole 
Duty of a Citizen, especially such a Submission as he himself 
does not require: Something is likewise due to the Rights of 
our Country, and to the Liberties of Mankind. To say that a 
royal Instruction to a Governour, for his own particular Conduct, 
is to have the Force and Validity of a Law, and must be obeyed 
without Reserve, is, at once, to strip us of all the Rights and 
Privileges of British Subjects, and to put us under the despotic 
Power of a French or Turkish Government ; for what is the real 
Difference between a French Edict and an English Instruction 
if they are both equally absolute? The royal Instructions are 
nothing more than Rules and Orders laid down as Guides and 
Directions for the Conduct of Governours. These may, and cer- 
tainly ought to be, Laws to them ; but never can be thought, con- 
sistently with the Principles of the British Constitution, to have 
the Force of Power of Laws upon the People. Which is evident 
from this plain Reason: Promulgation is essential to the Nature 
of Laws, so that no Law can bind any People before it is de- 
clared and published to them; but the King's Instructions are 
to be kept secret, and not published to us, no not even to the 
Council, unless the Governour thinks it for the King's Service.' 
"You are to communicate (says one of these Instructions to the 
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Governour) unto our Council of Virginia, from Time to Time, 
such and so many of our Instructions as you shall find con- 
venient for our Service." So that, from the Instructions them- 
selves, it is evident that the King does not intend them as Laws 
to his People. Besides, the royal Instructions are drawn up in 
England, by Ministers who, from their distant Situation from 
us, cannot have so full and perfect a View of Affairs in the 
Colony as is necessary for those who are to be Legislators and 
supreme Directors of them. Sudden Emergencies will arise; 
present Occasions will be lost; and such quick and unexpected 
Terms are perpetually happening in all sublunary Affairs as re- 
quire the utmost Vigilance and Celerity, and can never stay for 
such a distant Guidance and Command. The Ministers in Eng- 
land see nothing with their own Eyes that is passing amongst 
us, and know nothing upon their own Knowledge; and there- 
fore are very improper Legislators to give Laws to the Colony. 
The King's Instructions then being only intended as Guides and 
Directions to Governours, and not being obligatory upon the 
People, the Governour's are only answerable for a Breach of 
them, and not the G'fneral Assembly; and if they are answerable 
only, they have the only Right of determining whether their pass- 
ing Acts, upon particular emergent Occasions, is contrary to the 
Spirit and true Meaning of their Instructions or not. In short, 
Sir, the Council and House of Burgesses have a Right to Pre- 
vent any Act, relative to the Internal Government of the Colony, 
to the Governour for his Assent, without violating any Instruc- 
tions ; and the Governour has a Right, as the King's Commis- 
sioner, representing the royal Person, to give or refuse his assent 
to such Act, as he may think it agreeable or contrary to his In- 
structions, directing his Conduct in this Particular. This, I say 
Sir, the Council and House of Burgesses may do, from the gen- 
eral Powers with which they are invested by the Constitution, 
without being guilty of Attempts to restrain the Power of the 
Royal Prerogatives; which being committed to the Governour, 
he is to determine how he is to exercise it, and no other Person 
has any Thing to do with it in this Case. From hence then 
it is evident that the General Assembly may pass an Act which 
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alters or repeals an Act that has received the royal Approbation, 
without destroying the old Constitution, or Attempting to bind 
the King's Hands; and if such Act is passed, it must have the 
Force and Obligation of a Law until the King declares his royal 
Disallowance of it. 

But since the royal Instructions are so much insisted on by 
the Rector, I will examine whether the same Doctrine I have 
endeavoured to establish may not be deduced from them. 

I have no copy of the Instructions relating to this Ques- 
tion, nor have I been able to procure one ; but, as I have formerly 
read them, I believe I can recite them tolerably exact. 

By these Instructions the Governour is "not to give his As- 
sent to any Act that alters or repeals any other Act without a 
suspending Clause, although the Act to be altered or repealed has 
not the royal Approbation, unless in Cases of great Emergency; 
nor is he to give his Assent to any Act that alters or repeals any 
other Act which has had the royal Approbation, without first 
obtaining the King's Permission, under the Penalty of being re- 
moved from his Government, and incurring the King's highest 
Displeasure." Now I infer from these Instructions that, admit- 
ting the Governour should pass an Act contrary to them, he 
subjects himself to the Penalties inflicted on him for a Breach 
of his Instructions, but the Act so passed by him has the Obliga- 
tion of a Law until the King's Disallowance of it; for if such 
Act is void, ab initio, the Instructions would be absurd, be- 
cause to restrain the Governour from passing an Act, which 
when passed is as absolutely void as if it had never existed, is 
absurd and useless. 

Our Sovereign, therefore, knowing that, from the fundamen- 
tal Principles of the Constitution, such Act must have the Force 
of Law, when passed by the Governour, has restrained him 
from giving his Assent in such a Case, under particular personal 
Penalties ; but has left the Act to its Course, until he thinks proper 
to repeal it by his Disapprobation. 

But this is not all ; for as the Governour may pass an Act 
in a Case of great Emergency, though contrary to the general 
Tenour of the Instructions, it would involve a greater Absurdity, 
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if possible, should an Act be void, ab initio, which he passed 
by Virtue of the general Powers given him by his Commission 
under the King's great Seal, and another Act passes by him, 
under the same Authority, have the Force of a Law, because the 
Governor is of the Opinion that the Exigencies of the Colony 
make such Act necessary. Under such Construction, the Case is 
plainly this : The Governour passes an Act, in a Case of great 
Exigency, contrary to the strict Letter of his Instructions ; which 
Act shall have the Force of a Law, because he thinks the Cir- 
cumstances of the Colony require it: But if he passes such an 
Act when he thinks the Circumstances of the Colony do not 
require it, such Act shall be void ab initio. This is like the 
absolution in the Romish Church, which is of no Effect, though 
proclaimed with a loud Voice, unless the Intention of the Priest 
accompanies, and is too absurd to deserve any further Considera- 
tion. And yet into such an Absurdity must you fall, Sir, when 
you contend that such an Act is void ab initio, from a Con- 
struction of the royal Instruction to the Governour. 

Neither will the Rector's hearsay Account 5 of one of the re- 
vised Laws make any Alteration in the Case, for the Land Law 
that was altered by this revised Law had never received the royal 
Assent; but the Reason why this revised Law laid some Time 
dormant and unobserved, was, that as it affected the King's 
grants of his Lands, a suspending Clause was added to it, so that 
it could have no Operation until the royal Approbation of it was 
obtained: And though this Approbation was obtained, it was 
not known to us for several Years after, when Mr. Montague, 
our present Agent, by Direction from the Committee of Cor- 
respondence, inquiring after it, found it in the Council Office in 
England, and transmitted it to us, from which Time it became 
in Force here. 



5 See Single and Distinct View, p. 37. 



